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- -. Re:r™ Response of Cahforma Gubernatonal Candldate Phll Angelldes R
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Deaer Schwartz - ', R N
. Iserve as campalgn counsel to Cahfomra gubematorlal candldate Phll

Angelides, and his candidate campaign committee, Angelides 2006. We are in i
receipt of a complaint filed on March 7, 2006 by the California Republican Party.
'agalnst Angelides, Sénators Diane Femstem and Barbara Boxer and House of . |
Representatlves M1nor1ty Leader Nancy Pelosi. Based on the factual and legal L
_ information below, the Commission should find there is no redson to bélieve a’ '
possible:violation of the Federal Election Campaign Act (“FECA” or “the Act”) has
+.occurred or is about to occir.” Therefore the Comm1ss1on should take no actlon on.
.the basis of this complamt SRR

.
Y

. - '
s Lot i

) Factual Background

‘ Angelldes currently sérves as State Treasuirer. of Cahfomra He 1s seeking -
" the Democratlc omination for the Governor at California’s- priinary election to be " .
‘held June 6, 2006. Therefore Angelides is a candidate for non-federal office: As -~
" permitted under both federal and California law, Angelides sought endorsements of -
his candidacy from other elected ofﬁcrals including federal, state and local
‘officials. After obtaining those endorsements, Angelides has promoted the .

"endorsements through use of hrs campalgn websrte (www., angehdes com)

At the tlme the complamt was ﬁled the Angelrdes webs1te featured a
photograph and title of Femstem -Boxer.and-Pelosi on its homepage and 1dentified -
' the federal candidates as “campaign co-chalrs The titles are honorary and do not 2
Lance H. Olson - reflect any actual direct involvement i in the day-to-day operations of the Angehdes -
© campaign. These photographs and titles were'added to the website on or about
~ September 2005.! Currently, these same photographs and titles are no longer on the. -
homepage, but are on the “Endorseients” section of the web51te along with- many

Bruce J. Hagel
Diane M. Fishburn

.. Gade

- f

Deborah B. Caplan photographs of Angelrdes scroll across the top of the homepage One of those |

N

N. Eugene Hill

[

Erin V. Peth - ! The appearance of the Federal candldates names, lmages and endorsements on the websxte were B
not “coordmated” wrth the Federal candldates featured \See, 11 C FR 109 21 - .
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555 bapltol Mall, Suite 1425 Soc:romento, CA 95814-‘4602,
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. other listed endorsements, includirig other federal candidates. In addition, various .- =
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A photographs features Angehdes and Senator Boxer w1th Congresswomen Pelosr on the srde ofthe . .
. photo' :_ S e Lt L T T
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. T S The website also has a page through whlch donors may contnbute to the. Angehdes 2006 l Co

campalgn commlttee “That.“Contribute” page is a separate and dlStlnCt sectlon of the, webs1te A
. 7 person wantmg to make a contrlbutlon to the campaign must cli¢k the’ “Contrrbute” button from the

. front page to navigate to the separate coniribution page to donate. None of the photographs or tltles -

_ of federal candidates appear oh the “Contrlbute” page, nor is theré any other mention of federal e

i - ", candidates on the. “Contribute’; page. ‘The only locatlon on the Angelides.com website where : a-
'"_Q o - person may | make & contnbutlon to the'¢ campalgn ‘committee’is the, “Contribute” page. The pages o
f:u? Y "_ enumeratmg the “campaign co-chalrs * the | ‘Endorsements page and the pages wrth the scrolhng

e 1mage of Senator Boxer do not “sollcrt” funds wo e e T 7 '_
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P S T For ‘the reasons set forth below th1s complarnt is baseless. There is no reason to believe that

L ianyof the individuals: hsted in thé complaint violated or will vrolate FECA. The Act,as’ amended by .

i ' “the Blpartrsan Campalgn Reform Act of 2002 (BCRA) permits federal candrdates and ofﬁceholders .
.. .‘ e to éndorse and/or a1d candldates for non-federal offices. .Generally, the Act hmxts two actrvrtles of .

S federal,candrdates involved in supportmg non-federal campaigns: sohcrtatlon of non—federal funds .
.ol * and thé use of non-federal funds for pubhc commumcatrons»that promote attack support or oppose .. :
L federal candldates Nerther of these two prohrbrted actlvrtles occurred here ] S
o l The‘Act Does Not Provrde for “Aldmg and Abettmg BT T e e T

L l‘ As a threshold matter the only allegatron in the complamt drrectly agalnst Angehdes is that "‘< .
. he “vrolated thé Act by ardrng and abettrng Senators Femstem and Boxer-and. House of " - .,
; , Representatrves ‘Minority Leader’ Pelosi in sohcmng soft money contnbutrons in v101at10n of’ federal ‘
" 't law.” Complaint ¥ 18. The Act’ contains no such provision for the Commrssron to ﬁnd 'a non-federal
T candidate “aided and abétted” federal candidates'i in allegedly violating the’ Act: In addltron as set " ;
. ! :. * forth below, no violations of the Act occurred or areabout t6 occur' 'therefore, Angelrdes could not .
et “ ’ have “alded -Or abetted” anyone 1n v1olat1ng»the Act R R T
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DN The Act prohlblts federal ofﬁceholders from sohc1tmg, recervrng, d1rect1ng, transfernng or,
A spendmg funds for a non-federal election and from disbursing funds® 1n‘ connectron with hon:-federal -

. . elections ‘unless the funds. are ‘within the contnbutron_ limats of federal. law and are from federally-
o permrssrblesources 2USC 441(e)(1) oL AL S T TR
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ey, In the crrcumstances descnbed in the complamt no vrolatlon of th1s prohrbltron has occurred

.

The Commlssron ] regulatlons speclﬁcally deﬁne ‘solicit” to mean “to ask that another person make
‘a contnbutlon,,donatlon transfer of funds or otherwrse provide anythlng of value."’ 11:.CFR ++ -

S " 300. 2(m) Further ‘the regulatlons specrfy that “[a] sollcltatlon is an oral or written communlcatron

N ,f that, construed as. reasonably understood in‘the context in which it is made, contams a clear message

- askmg, requestlng, or recommendmg that another person make a_ contnbutlon . A solicitation does

[T not mclude mere, statements of, polztzcal support . Id (emphasrs added) 3
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RN The Comrmssron regulatrons contemplate the complex1ty of websue commumcatlons and
;o separate website content on political policies.from content on sollcltatlon of contributions..'In 11 -

« C.F.R..§300.2(m)(1)(iii), the regulations conclude that a communication that directs the viéwer toa -

“Web page that is not specrﬁcally dedicated to; faclhtatlng the makmg of a contribution or donatlon
does not n 1tselfresult Ina sol1c1tat10n T ke, T TN s T

] , .
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S " Further the Commrssron regulatrons artlculate several examples of what would constrtutc a -

. solrcrtatron None of those examples apply to the factual circumstances here: They include > *-* - ° ;

- Statements such as.“[t]he candidate'will be very pleased if we can count on’ you for $10 000.” 1 1
* C.F.R: §300. 2(m)(2)(xn) JImportanily, the regulation 2 also provides examples of what is not a
sohcltatlon such as “[a] Federal officeholder says: ‘Our Senator has done a great job for us thrs year

.The policies she has vigorously promoted in the Senate have really helped the economy of the e

P . - * ~
¢ v = ~ Wt PR . 2. -
. I3 . ' ' . i .

E ”

.. Here any references to the’ federal candrdates appear on portrons of the Angehdes com
R webs1te that are “not spec1f1cally dedlcated to facilitating the makmg of a contribution or donation.”

.. ~" Inaddition, the “campaign co-chalrs are merely making stitements of polltlcal support as perrmtted
= under the regulation, and are in ho ‘way soliciting ¢ contrlbutlons There is no “clear message” by the :
. federal candidates ¢ askmg .'that another i person maké a contrlbutron and the appearance ofthe
federal candidates endorsmg Angehdes are”: statements of polrtrcal support * and, therefore are, not

o sollcltatrons~ v R ‘- . , e cre,

y
v
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S, The complamt also alleges the federal candldates actrvely have partlcrpated in, Angehdes
fundralsmg efforts, 1nclud1ng participation 1n his broadcast advertisements which refer contnbutors
.to,the offendmg website.” Complaint, § 17. This clalm is dlrectly contrary to the’ regulatlon deﬁnmg

“solicit,”, which expllcrtly states that “a communication does not, in and of itself; satlsfy the .. "
defmmon of to sollclt’ merely because it includes the address ofa Web page that is not specrfically

' .
r ’ . '
7 e P - A 'L ;

X 12 The current Commtssron regulation, defmmg “solicit” became effective Apnl 19 2006 Thé Commrssron undertook to.
N amend the regulation 1n response to a Court of Appeals’ decision that remanded the.definttion to the Commussion to- -

. of solicit would not encompass the situation here. The former- defimtion stated “. .'to solicit means to’ ask that another
person make a contribution, donation, transfer of funds or otherwrse provide anythmg ‘of value, whether the Coele

 State.”. IICFR §002mBMD. e e s T R =3

. by

céntribution, donation, transfer of funds, or anythmg of value, 18 to be made or ‘provided drrectly, or'through a condiut or '.
mtermedlary ” Even under this former deﬁmtlon there s no “sohcrtatlon” n the actlvmes enumerated n the complaint -

~a ¢

2 L undertake action consistént with the court’s decision , However, even.prior to the regulatory amendment, the definition. - R

'S



Mr Adam Schwartz L L N

. - .
.o . E , o
A ! N .0 h . t e R Y > - - N ' " ' '
. , t . + '

- .o ?

- sa e . , . -
PR ' ’- ' N ' - - ~ ~
LN -z ~ N s

dedlcated to fac111tatmg the maklng of a contrrbutlon or donatlon » 11 C.F, R §3OO 2(m)(1)(iii)
Here, the broadcast advertisements direct the viewer'to:www. angehdes com.As stated above,’ that
. website is “not specifically dedicated.to facrlltatmg the makirig of a contribution or donation” and
v therefore ‘inclusion of the webs1te address in the broddcast Addvertisements. contatnmg federal -+
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Co candldates does not ‘tesult i in an 1mperm1ss1ble sollcrtatlon” by the federal candldates. C,
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“broadcast.communications mcludmg the websrte address does not result in, an 1mpermrss1ble

sohcrtatlon by the federal candrdates LIy e e
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3. S nce No “Sollcltatlon” Has Occurred the Federal D sclarmer Language is. Not Necessary

. P N
., -t < v - - N [ o

S The second count of the complamt alleges the federal candldates v1olated federal law by

S partrclpatmg in sollcrtatlon of soft money funds without any dlsclalmer concemmg their-intention

' '\ o In conclusron the appearance of the federal candldates on' the Angehdes com websrte or in- -

1

SRS _ not to raise'funds in excess of the limitations on federal contributions.?; Complalnt 1:16. However, G

Commumeatlons Do Not “PASO” the ‘Federal Candldates. '_ ' . e "

a§ detailed above, the appearances of the’ federal candidates on the website do not constrtute o
sohcltatlons under federal law_ ‘Therefore, no such dlsclarmers aré requlred. P L

- L . . . at
. . > M ' . ,z , M \

. ‘In addrtron the complalnt cites ‘the Commrssron s “Campalgn Gulde for Congressronal
. Candidates and Commrttees ‘and Comrmssron Advisory Opinions'for ‘the. :proposition that “n

"+ of the Act.” Complamt T1L. However both the candidate campaign gulde and the Advisory
Oprmons cited contemplate a srtuatlon where a federal candidate is attending a state candidate’s,
. fundraising event. Those disclaimer statements and'safe-harbor language.do not apply here where

there is no fundralsmg event and absolutely no sohcrtatron” by the federal candldates SRR

BN
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4 It Is Pernnssrble for ‘Angehdes to Pubhcrze Endorsements of Federal Candldates and Such

‘e

i

e waw

’ r ' The Act as, amended by BCRA and’ mterpreted by the Comm1ssroh allows federal

Do : ~ candidates and ‘officeholders to endorse state candrdates campaigns for state office. .In addltron a

> state candidate “may spend non-federal funds for a public communication in connection w1th an
-+ election for State-or locdl office that refers to a clearly-ldentlﬁed Federal candidate so long as the
L communication does not promote, support attack, or oppose-any candrdate for Federal ofﬁce y
Adv1sory Oplnron 2003-25 c1t1ng 2 U S.C. § 4411(f)(2) and 11 C. F 300 72 L e

(RN

L

r, 4 3

AR As the Comrmssmn noted in 1ts Adv1sory Oplmon 2003- 25 “[o]ne of the BCRA’s prmcrpal
SN sponsors Senator Femgold explamed that the relevant BCRA provrsrons would not prohrblt “

- - P 5
[z N - oy * -~ M
D . ' . - . . . ‘- , R . Vo . N
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 solicitation matenals mentronmg the candidate may solicit-funds outside the limits and prohlbrtlons .

’ * - 0 % -

\

. ' o3 In its Explanatlon and Justlﬁcatlon for the new regulation, the Commtssnon stated “[t]hls clarlﬁcatlon 18 mtended to .,

ensure that an organization’s attempt to publlclze its ‘own contact mformatlon for non-fundrarsmg purposes will not be

treated asasollcltatlon » 71 Fed Reg 13931 (March 20 2006) e T v . LT :

A . . \
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o spendmg non- Federal money to run advertlsements that mentlon that [state candldates] have been
‘endorsed by-a Federal candrdate .. s0’long as those advertlsements do not support attack promote
or oppose the Federal candldate L - co T TR P
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In Adv1sory Oplmon 2003 25 the Comm1ssron concluded that a televrsron advertlsement
featunng a federal candidate’s endorsement ofa non-federal candidate, where’ the advertrsement
endorsed the candidacy’ of the non-federal candldate and not the’ federal candidate, d1d not support,

_ attack, promote or ‘oppose the federal candldate Slmllarly, the Angehdes 2006 sité merely

S

-+ demonstrates the federal candldates endorsement of Angehdes non—federal candldacy, and does- not
- support attack promote or oppose ‘the _federal candldates " '3, RN ST

- ! - -
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. Therefore, it is absolutely permlssrble for. the federal” candrdates to. endorse Angglides for, '*,'

Governor’ and it1s penmssrble for Angelrdes to: spend non-federal funds to announce those .~
endorsements on'his ‘website andi in,other communications, because those commumcatlons do not.
promote attack support or oppose (“PASO”) the, federal candldates. R SR

. Ly s N v
. AR . r( ' :- VoY . 'r o r o, LI
’ o SR s A A s p o )
- N N . - v - N v . .. , N , o
Conclusnon T o U S A D .
' . ’ . - ! oo ! A TOE et : - s ',', “ b ';‘ oy

For the foregorng factual and legal reasons, I urge the Commrssron to ﬁnd there is no reason
.to beheve a possible violation of thie Act has occlirred, or-is‘about to occur., The Commission should
’ take'no action on the basis of th1s complamt If I~can be of further assrstance in thls matter please

contact me S ,
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